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[TRANSLATION – TRADUCTION] 

PROTOCOL AMENDING THE AGREEMENT BETWEEN THE FEDERAL 

REPUBLIC OF GERMANY AND THE SWISS CONFEDERATION FOR THE 

AVOIDANCE OF DOUBLE TAXATION WITH RESPECT TO TAXES ON 

INCOME AND ON CAPITAL OF 11 AUGUST 1971, AS AMENDED BY THE 

REVISION PROTOCOL OF 12 MARCH 2002 

The Federal Republic of Germany and the Swiss Confederation, 

Desirous of concluding a Protocol to amend the Agreement between the Federal Republic of 

Germany and the Swiss Confederation for the avoidance of double taxation with respect to taxes 

on income and on capital, signed at Bonn on 11 August 1971 (hereinafter referred to as “the 

Agreement”), as amended by the revision Protocol of 12 March 2002, and the Protocol added 

through that amending Protocol to the Agreement as amended by the Protocol of 

21 December 1992 (hereinafter referred to as “the Protocol to the Agreement”), 

Have agreed on the following: 

Article 1 

Article 10, paragraph 3 (Dividends), of the Agreement shall be reworded as follows: 

 

“(3) Notwithstanding paragraph 2, dividends may not be taxed in the Contracting State in 

which the company paying the dividends is resident if the recipient of the dividends is a company 

resident in the other Contracting State and has had directly at its disposal, during an uninterrupted 

period of at least 12 months, at least 10% of the capital of the company paying the dividends. In 

the case of dividends paid by a German real estate joint stock company with shares quoted on the 

stock exchange (real estate investment trust REIT-AG), a German unit fund or a German 

investment joint stock company, it is not sentence 1 but subparagraph 2 c) that shall apply. This 

shall not affect the taxation of the company with respect to the profits from which the dividends are 

paid.” 

Article 2 

(1) In article 25 (Equal treatment) of the Agreement, the following new paragraph 3 shall be 

added after paragraph 2: 

“(3) Except where the provisions of article 9, paragraph 4 of article 11, or paragraph 4 of 

article 12 apply, interest, royalties and other disbursements paid by an enterprise of a Contracting 

State to a resident of the other Contracting State shall, for the purpose of determining the taxable 

profits of such enterprise, be deductible under the same conditions as if they had been paid to a 

resident of the first-mentioned State. Similarly, any debts of an enterprise of a Contracting State to 

a resident of the other Contracting State shall, for the purpose of determining the taxable capital of 

such enterprise, be deductible under the same conditions as if they had been contracted to a 

resident of the first-mentioned State.” 
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(2) Paragraphs 3 and 4 shall become paragraphs 4 and 5. 

Article 3 

In article 26 (Mutual agreement procedures) of the Agreement, the following new     

paragraphs 5, 6 and 7 shall be added after paragraph 4: 

“(5) If in a given case the competent authorities have unsuccessfully endeavoured in the 

framework of a mutual understanding procedure under this article to reach a comprehensive 

understanding, that case shall be settled by arbitration to be conducted in accordance with the 

requirements of paragraph 6 and the provisions or procedures agreed upon by the Contracting 

States, if: 

a) In at least one Contracting State a tax declaration concerning the tax years in the 

contentious case was submitted or a tax deduction took place; 

b) The competent authorities do not agree, before the date on which the arbitration would 

have otherwise begun, that the case is not suitable for arbitration; 

c) All persons concerned have agreed to the provisions of paragraph 6 d). 

(6) For the purposes of paragraph 5 and this paragraph, the following provisions and 

definitions shall apply: 

a) The term “person concerned” means the person having submitted the case to the 

competent authority for judgement according to this article, and, if necessary, any other person 

whose tax liability in either Contracting State is directly affected by the mutual agreement reached 

through such judgement; 

b) The term “start date” of a case is the earliest date on which both competent authorities 

received the information necessary for substantive judgement in connection with a mutual 

understanding procedure; 

c) Arbitration proceedings with regard to a case shall begin on the latest of the following 

dates: 

aa) Three years after the start date of the case, provided the competent authorities did not 

earlier agree on another date; 

bb) As soon as the two competent authorities have received the consent required in 

subparagraph d); 

d) Before the start of arbitration proceedings, the persons concerned and their authorized 

representatives must consent not to disclose to other persons any information received during such 

proceedings from either Contracting State or from the arbitral body, with exception of the arbitral 

decision; 

e) The decision of the arbitral body shall be considered as settlement by mutual agreement 

according to this article, and shall be binding on both Contracting States in the given case, unless a 

person concerned does not recognize that decision; 

f) For the purposes of arbitration proceedings in accordance with paragraph 5 and this 

paragraph, the members of the arbitral body and their assistants shall be regarded as “persons or 

authorities” involved that may be given access to information in accordance with article 27. 
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(7) Through an arrangement based on mutual agreement, the competent authorities of the 

Contracting States shall determine the modalities of application and conduct of arbitration 

proceedings.” 

Article 4 

Article 27 (Exchange of information) of the Agreement shall be worded as follows: 

“Article 27 

(1) The competent authorities of the Contracting States shall exchange such information as 

may be relevant to carrying out the provisions of this Agreement or to the administration or 

enforcement of domestic law concerning taxes of every kind and description, levied on behalf of 

the Contracting States or their states, cantons, districts, counties, municipalities or local authorities, 

insofar as taxation thereunder is not contrary to the Agreement. The exchange of information shall 

not be restricted by articles 1 and 2. 

(2) Any information received under paragraph 1 by a Contracting State shall be treated as 

secret in the same manner as information obtained under the domestic law of that State and shall be 

disclosed only to persons or authorities (including courts and administrative bodies) involved in 

the assessment or collection of, the enforcement or prosecution in respect of, or the determination 

of appeals in relation to the taxes referred to in paragraph 1, or the oversight of such persons or 

authorities. The said persons or authorities may use the information only for such purposes. 

They may disclose the information in administrative or criminal investigations or in public court 

proceedings or in court decisions. Notwithstanding these provisions, a Contracting State may use 

the information received for other purposes, provided its use for such other purposes is possible 

under the law of both States and the competent authority of the transmitting State has agreed to 

such use. 

(3) The provisions of paragraphs 1 and 2 may not be construed as imposing on a Contracting 

State the obligation to: 

a) Carry out administrative measures at variance with the law or administrative practice of 

that or of the other Contracting State; 

b) Supply information which is not obtainable under the law or through the administrative 

practice of that or of the other Contracting State; 

c) Supply information which would disclose any trade, business, industrial, commercial or 

professional secret or business process, or whose provision would be contrary to public policy 

(ordre public). 

(4) Where one Contracting State requests information under this article, the other Contracting 

State shall use the information gathering possibilities available to it in order to obtain that 

information, even if that other State does not require such information for its own tax purposes. 

The obligation contained in the preceding sentence shall be subject to the restrictions provided for 

in paragraph 3, whereby such restrictions may not be construed as allowing either Contracting 

State to decline to supply information solely because it has no domestic interest in such 

information. 
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(5) In no case shall paragraph 3 be construed as allowing a Contracting State to decline to 

provide information solely because that information is held by a bank, another financial institution, 

a nominee or person acting in the capacity of an agent or fiduciary or because the information 

relates to ownership interests in a person. Notwithstanding paragraph 3 or any contrary provisions 

in domestic law, the tax authorities of the requested Contracting State shall have, if compliance 

with obligations under this paragraph so requires, the power to proceed with the disclosure of 

information covered by this paragraph.” 

Article 5 

The Protocol to the Agreement shall be amended as follows. 

(1) The following subparagraph c) shall be added to item 1 concerning article 10, 

paragraph 3: 

“c) The requirement of a minimum period of participation under article 10, paragraph 3, 

sentence 1, shall also be met if the participation period is completed only after the date of payment 

of the dividends. In such cases, subparagraph a) shall not be applicable.” 

(2) After item 1, the following new item 1 bis shall be inserted: 

“1 bis: Concerning article 15, paragraph 3 

For assessment periods beginning on or after the day of entry into force of the Protocol of 

27 October 2010 and up to and including the 2016 assessment period, the Federal Republic of 

Germany shall not make use of its taxation right, under article 15, paragraph 3, sentence 1, with 

respect to those members of the flying personnel of aircraft engaged in international air transport 

whose residence in the Swiss Confederation and employment relation have existed since before 

1 January 2007 without interruption. Under those circumstances, sentence 2 of article 15 (3) shall 

apply. This provision shall not apply to income and parts of income with respect to which it would 

entail the occurrence of double non-taxation.” 

(3) Sub-item a) of item 3 concerning article 27 shall be worded as follows: 

“a) It is understood that the requesting Contracting State shall present a request for exchange 

of information only if all usual means for obtaining information which are provided for as part of 

its domestic tax procedures have been exhausted.” 

(4) Sub-item b) of item 3 concerning article 27 shall become sub-item g). 

(5) The following new sub-items b) - f) shall be inserted in item 3 concerning article 27 after 

sub-item a): 

b) It is understood that the competent authority of a Contracting State shall transmit the 

following information to the competent authority of the requested State when presenting a request 

for information under article 27 of the Agreement: 

aa) Information sufficient to identify the person under examination or investigation (typically, 

name and, to the extent known, address, account number or similar identifying information); 

bb) The period of time for which the information is requested; 

cc) A statement of the information sought including its nature and the form in which the 

requesting State wishes to receive the information from the requested State; 

dd) The tax purpose for which the information is sought; 
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ee) The name and, to the extent known, the address of any person believed to be in 

possession of the requested information. 

c) The purpose of referring to information expected to be relevant consists in providing for 

exchange of information in tax matters to the widest possible extent without allowing the 

Contracting States to engage in “fishing expeditions” or to request information that is unlikely to 

be relevant to the tax affairs of a given taxpayer. While sub-item b) contains important procedural 

requirements intended to ensure that fishing expeditions do not occur, its subparagraphs are 

nevertheless to be interpreted so as not to frustrate effective exchange of information. 

d) If specifically requested by the competent authority of a Contracting State, the competent 

authority of the other Contracting State shall provide information under article 27 of the 

Agreement in the form of authenticated copies of unedited original documents (including books, 

papers, statements, records, accounts and documents). 

e) Although it does not restrict the possible methods for exchanging information, article 27 

shall not obligate a Contracting State to exchange information on an automatic or spontaneous 

basis. The Contracting States expect from one another to provide mutually information necessary 

for carrying out the provisions of the Agreement. 

f) It is understood that, in the case of an exchange of information under article 27, the 

administrative procedural rules regarding a taxpayer's rights (such as the right to be notified or the 

right to appeal) provided for in the requested State shall remain applicable before the information 

is exchanged with the requesting State. It is further understood that these rules are intended to 

guarantee to the taxpayer a fair procedure and not to prevent or unduly delay effective exchange of 

information.” 

Article 6 

(1) This Protocol shall be subject to ratification. The instruments of ratification shall be 

exchanged as soon as possible. 

(2) This Protocol shall enter into force on the date of exchange of the instruments of 

ratification and shall have effect, in both Contracting States, in respect of: 

a) Tax withheld at source within the meaning of paragraph 3 of article 10 of the Agreement, 

for amounts due on or after 1 January of the calendar year following the date of entry into force; 

b) Paragraph 3 of article 25 of the Agreement, for tax years or assessment periods which 

begin on or after 1 January of the calendar year following the date of entry into force; 

c) Paragraphs 5 and 6 of article 26 of the Agreement: 

aa) for mutual agreement procedures pending between the competent authorities of the 

Contracting States on the date of entry into force of this Protocol, and 

bb) for mutual agreement procedures introduced after that time, 

whereby the date of entry into force of this Protocol shall be considered as start date of the 

three-year period for the cases specified in subparagraph aa); 

d) Requests under articles 4 and 5, paragraphs 3 and 5 of this Protocol which are presented 

on or after the date of entry into force: 

aa) regarding information according to paragraph 5 of article 27 of the Agreement concerning 

a period beginning on 1 January of the year following the signature of this Protocol; 
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bb) in all other cases, regarding information concerning tax years or assessment periods 

beginning on or after 1 January of the year following the signature of this Protocol. 

DONE at Bern, on 27 October 2010, in two originals, in the German language. 

For the Federal Republic of Germany: 

[AXEL BERG] 

[WOLFGANG SCHÄUBLE] 

For the Swiss Confederation: 

[HANS-RUDOLF MERZ] 
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[TRANSLATION – TRADUCTION]1 

 

________ 
1 Translation by the Swiss Confederation – Traduction de la Confédération suisse. 
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